activity was brought to an abrupt end, the property and assets in Russia of the private corporations affected by the decrees were transferred to the State, shares of stock were seized, directors and shareholders meetings suspended. Abroad, fugitive directors and shareholders of the nationalized Russian companies have made various attempts to reconstitute themselves in an effort to salvage bank deposits and credits which Soviet agents have not been able to reach.3 In the numerous suits which have 4. The method of amalgamation of joint stock banks with the State Bank shall be determined by a special decree."
The Decree of January 26, 1918: "1. The share capital (stock, reserve and special) of former joint stock banks are transferred to the State Bank of the Russian Republic on the b'asis of complete confiscation.
2. All bank shares are declared null and void, and payment of dividends of any kind whatsoever is unconditionally stopped.
3. All bank shares must forthwith be surrendered by the present holders to the local branches of the State Bank.
4. The holders of bank shares which they cannot produce must submit to the branches of the State Bank register records of the shares in their holding indicating their exact whereabouts.
5. The holders of bank shares who have failed to surrender them in accordance with paragraph 3 or to submit register records of their shares in accordance with paragraph 4, within a period of two weeks following the day of the publication of the present decree, are punished by confiscation of all their property.
6. All transactions and deeds of transfer referring to bank shares are unconditionally prohibited. Persons taking part in such prohibited transactions and deeds are punished with imprisonment up to three years."
The R. S. F. S. R. Constitution, July 10, 1918, c. II, § 3: "(e) There is confirmed the passing of all the banks into the ownership of the Workmen-Peasants' State as one of the conditions of the emancipation of the labouring masses from beneath the yoke of capital . The Decree of December 1, 1918: "1. Insurance of all kinds and forms, such as insurance against fire, insurance of transport, life, against accidents, hail, epizooty, bad crops, etc.; is declared to be the monopoly of the State. Note: Mutual insurance of movable property and goods by co-operative organizations is carried out on a special basis.
2. All private insurance companies and organizations (joint stock share and mutual) are subject to liquidation on the publication of the present decree; former Zemstvo (Popular Soviets') and mutual-municipal insurance organizations, operating within the boundaries of the Russian Republic, are declared to be the property of the Russian Socialist Federative Soviet Republic?" First Russian Ins. Co. v. London & Lancashire Ins. Co., [1928] 1 Ch. 922, 934. 3The variety and amount of assets belonging to Russian corporations in foreign countries is incalculable. The surplus funds of Russian insurance companies in New York state alone has been said to aggregate $6,000,000. New York Times, May 30, 1930. The number of cases cited here from six or seven countries also indicates to some extent the volume of claims in-been brought before foreign tribunals the unprecedented character of many of the questions involved, entangled as they are with importunate political, economic, as well as legal considerations, has produced considerable confusion of reasoning. But although contradictory theories have been employed by the courts of different countries, and sometimes by the courts within the same jurisdiction, the resolution of the ultimate question, whether the Soviet government or the former owners are entitled to the property, has been answered with surprising unanimity. The conclusion is forced upon one that even where the Soviet government has been granted political recognition,' the courts have, as a whole, strongly favored the former owvners. In so doing they have given effect to a public policy which, in all non-socialistic countries, dictates a repudiation of communistic legislation.
volved. The following quotation furnishes an intriguing illustration of the variety of situations which have and are likely to arise:
"A perplexing problem, involving questions both of the effect of Soviet legislation and of State succession, is promised in Palestine. Certain Russian religious corporations, in particular, the Orthodox Palestine Society and the. Russian Ecclesiastical Mission, owned before the war extensive properties in the Holy Land, and built a number of churches, religious hostels, and hospices in the holy cities and in the neighborhood of holy sites. Local representatives of the societies in Palestine have continued to administer these properties since the war and claim that the sQcieties' ownership is unimpaired. The Soviet Government, however, has claimed that, in virtue of a decree of the Council of the People's Commissaries of January 28. 1918, these Russian societies have been wound up, and their movable and immovable property recognized as the property of the Soviet State. The Government, therefore, declares that all the lands, hospitals and other buildings, and in general all other movable and immovable property of the said societies at Jerusalem, Nazareth, Haifa and Beirut and other places in Palestine or elsewhere, constitute the property of the Russian State. At the same time, they declare null and void all transactions which may have taken place in respect of such property without their consent and approval.
"The Russian societies, although called Imperial, and normally having as their President a member of the Imperial family, were quite independent of the State; and the question which may have to be considered is the effect of these decrees of the Soviet Government in dissolving the societies. No legal action has yet been brought in the courts of Palestine either by or against the Russian societies, so that the question of their legal status has not yet come up for judicial determination." Bentwich, The Soviet Government and Russian Property in Foreign Countries (1924) BR. YEARBOOK OF INT. LAW 84. It would be interesting to see how the avowedly atheistic government of Russia would fare before the World Court, as Mr. Bentwich suggests, in seeking possession of some of the most holy shrines of Christendom.
The principal countries which have recognized the Soviet government de jure are: Germany, April 16, 1922; Great Britain, February 1, 1924; Italy, February 7, 1924; France, October 28, 1924; Japan, January 1, 1925 
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[Vol. 39 The problem has been presented before the courts of various countries in somewhat different settings. In the United States, the fact that the Soviet government has not been recognized has been a factor of considerable influence upon the attitude of the courts. Thus, as one of the results of non-recognition the Soviet government was denied capacity to sue in American courts.3 The view was also taken in several early cases that the decrees of an unrecognized state were without effect in the United States. 0 It is clear that such a principle -would permit Russian corporations to continue unimpaired in the enjoyment of their 91T (1924) , where the defense of nationalization of the bank's assets in Russia was rejected by the court in a suit by a depositor who had agreed to accept payment there. The court said: "Courts of high repute have held that confiscation by a government to which recognition has been refused has no other effect in law than seizure by bandits or by other lawless bodies. rights and privileges as foreign corporations in the United States so long as the Soviet government remained unrecognized. In the case of Russiacn Reinsurance Co. v. Stoddard, 8 however, a change took place in the courts' view of the problem. The reasons for this shift were threefold: the feeling that despite the absence of political recognition, a more realistic view ought to be taken of what had occurred in Russia; the criticism of commentators who argued that the theory employed by the earlier decisions was incorrect; 9 and the fear that, in some of the growing number of countries which had recognized the Soviet government, the debtors of Russian companies compelled to pay in the United States might be subjected to double liability.10
In the Stoddard case the New York Court of Appeals refused to assume jurisdiction in a suit brought by fugitive directors of a Russian insurance company to recover a statutory deposit made under the insurance law of New York. The decision was based upon a denial of the competency of the directors to act for the corporation, and, more directly, upon the danger to the defendant of a second suit by the Soviet government in a country where it had been recognized. In his discussion of the case Judge Lehman drew some far-reaching conclusions with reference to the effect that should be granted by American courts to Soviet legislation. The view of the earlier cases that the problem hinged purely upon political recognition was passed over. The private rights and obligations of individuals affected by Soviet legislation, he declared, presented a judicial, not a political question; moreover, the absence of political recognition should not blind the courts to the actual state of affairs in Russia:
"The courts in considering that question assume as a premise that until recognition these acts are not in full sense law. Their conclusion must depend upon whether these have nevertheless had such an actual effect that they may not be disregarded." "I After a critical examination of the history of the plaintiff company with a view to determining the "actual" effect of the nationalization decrees, Judge Lehman concluded that the company, if it existed at all in the forum, was an abstraction rather than an actuality and in Russia was certainly without existence. Under these circumstances, to permit recovery by the plaintiffs would be contrary to "common sense and justice." While this decision did not expressly overrule the former theory, in ascrib- The usual defense to actions brought by nationalized Russian corporations in both American and foreign courts has been the plea that the corporation no longer exists and therefore cannot appear before the court as a party to a suit. The issue is thus at the outset presented in a manner leading most naturally into a consideration of legal abstractions concerning the continued existence of a corporate personality despite the vicissitudes of its career subsequent to the decrees of nationalization. But the opportunity is not lacking for the courts to consider the economic and social consequences of their decision, and, as has been observed, there is a strong temptation to deny effect to Soviet legislation wherever reasons can be found for doing so. The ingenuity of the courts is testified by the profusion and by the variety of theories used to achieve this result.
Where an alleged foreign corporation seeks to sue, or is sued, the courts will ordinarily look to the laws of the state of incorporation to determine whether it is a corporation. As Holdsworth has said: "corporate life and form . . . cannot exist without the permission of the state, express, presumed or implied." -This premise, which is indeed the prevailing theory of Anglo-American law, appears in the Restatement of the Conflicts of Laws as follows:
"If a corporation is dissolved by the state of incorporation, another state will recognize that the association has ceased to have legal personality; and if the exercise of legal personality is suspended by the state of incorporation, this suspension will be recognized in another state." " The argument against allowing the corporation to sue, therefore, starts with the proposition that effect must be given to [Vol. 39 the laws of the foreign state, whether it be recognized or not It is insisted not only that the Soviet decrees have dissolved the corporations in Russia but that the companies have ceased to exist in fact as well as law. The majority of American, English and French courts, however, despite this argument based upon what appears to be accepted doctrine, have allowed Russian corporations to sue in the forum. In order to meet the arguments advanced by parties claiming that the corporation has ceased to exist, four distinct theories have been used: First, in countries where recognition has not been accorded to the Soviet government, legal effect may be denied the decrees.
Second, in countries where the Soviet government has been recognized and the decrees are accepted as the law applicable to the question it may be argued that by their very terms the decrees do not dissolve the Russian corporations.
Third, the Holdsworth premise may be qualified as follows: where the corporation in question has reconstituted itself in the forum it is to be regarded as a de facto corporation and beyond the reach of the legislation of its country of origin, though corporations not having a de facto existence in the forum are to be regarded as dissolved.
Finally, a fourth possibility presents itself, that of denying the Holdsworth premise altogether and simply allowing the corporation to sue in the forum on the ground that it is primarily a power for the forum rather than the state of incorporation to concede, if its public policy so requires.
American Decisions. The first method of evading the nationalization decrees and finding that the corporate existence has not been terminated was employed generally prior to the Stoddard decision by American courts. But in that case the assumption that absence of recognition alone was a sufficient ground upon which to circumvent the Holdsworth premise was severely attacked. The -importance of the Mejdunarodny decision lies in the manner in which it meets the reasoning of the Stoddard case on this point.
In effect the contention of Chief Judge Cardozo is that, even assuming that the Soviet decrees were intended to extinguish the life of the corporation in question, the courts of a foreign state are not obliged to give them such effect: "There is a distinction, not to be ignored between the life of a human being and the life of a persont ficta, the creature of the State. When a human being dies, his death is equally a fact whether it was brought about legally or illegally. . . . The event is not conditioned by the juristic quality of the cause. But in respect of juristic beings, the quality of the cause may determine the event as well. The personality may continue un-YALE LAW JOURNAL impaired until law rather than might shall declare it at an end." 1*1
It is not quite clear from this reasoning whether Chief Judge Cardozo has abandoned the theory of non-recognition as a sufficient ground in itself for denying effect to the decrees. But there are strong indications in another passage of the opinion that he finds support for refusing the decrees any application in the present instance on the grounds of public policy, an argument which verges on the fourth of the theories enumerated above. The decrees, it is contended, will be given effect only where the public policy of the forum requires that this should be done. But, he declares, there is no shelter in this exception for rapine and oppression:
"We do not recognize the decrees of Soviet Russia as competent to divest the plaintiff of the title to any assets that would otherwise have the protection of our law. At least this must be so where the title thus divested is transferred to the very government not recognized as existent." "I It might be suggested that this fourth ground would alone be sufficient to achieve the result. Is not the problem essentially that of the powers which the forum shall confer upon the persons before it? The habit of looking to the country of origin of the corporation for guidance as to the treatment to be accorded to it is limited by the public policy of the forum when the purpose of the association is illegal in the forum. Why then cannot the forum also determine for itself whether a foreign corporation has the power to sue in its own courts without being bound by the conclusions reached as to this matter abroad?
But even granting that the corporation may not have been dissolved by a competent legal authority, the reasoning of the Stoddard case still remained to be met. Had not the physical changes attending the decrees, whatever their legal nature, produced such an "actual effect" that the corporation no longer possessed the power to sue? This was considered by Judge Cardozo in the following portion of his opinion: where the defense advanced by a Russian corporation of extinguishment by Soviet decree was rejected for much the same reason: "We deal now with the single question whether the defendant has an existence sufficient to subject it to suit in the domestic forum. That is a question which the law of the forum will determine for itself . at 371.
[Vol. 39 "The corporation once existing, the burden was on the defendant to overthrow the presumption of continuance and to show that life had ceased. We cannot say upon this record that the burden has been borne. If we look to the analogies of our own law, the conclusion is not doubtful. Neither bankruptcy, nor cessation of business, nor dispersion of stockholders, nor the absence of directors, nor all combined, will avail without more to stifle the breath of juristic personality. The corporation abides as an ideal creation, impervious to the shocks of these temporal vicissitudes. Not even the sequestration of the assets at the hands of a receiver will terminate its being." "I From this reasoning it followed that, despite the legislation which had resulted in stripping it of most of the attributes of corporate activity, the Russian corporation still existed, at least for the purpose of recovering its assets in New Y6rk. That this treatment of the question is not entirely unprecedented is evident from an examination of the cases in England.
English Decisians. By virtue of the fact that Great Britain recognized the Soviet government as early as 1921 20 the use of non-recognition as a theory upon which to base a refusal to give full effect to the Soviet nationalization decrees has been unavailable to the English courts. The problems, however, have been essentially the same as those facing the courts of the United States. And the English decisions have not been at a loss to find other theories in support of their conclusions.
Several of the early cases raising the issue of the competency of a nationalized Russian corporation to sue were decided by the King's Bench against the plaintiff corporation. Thus where a Russian bank was attempting to collect from one of its debtors the defense was raised that the bank had become extinct. -In deciding that the plaintiff in fact and in law had ceased to exist, Scrutton, L. J. declared:
"If the artificial person is destroyed in its country of origin, the country whose law creates it as a person, it appears to me it is destroyed everywhere as a person." --Likewise, according to this view, it was impossible for a bank which had tendered its debt to recover bonds deposited with the defendant as security, 2 3 or for a British creditor of a Russian 25 the holding of the lower court was reversed and the Russian bank allowed to recover. By this decision the House of Lords established the doctrine, which has not since been questioned by the English courts, that the decrees of the Soviet government did not dissolve the Russian companies but merely seized their assets in Russia.
2 6 This view, which represents the second of the theories mentioned above, was summed up by Lord Sumner in a later case as follows:
"In these decrees not only the word 'dissolution' but the thing itself was carefully avoided, no doubt for solid practical reasons." -But, again granting that the decrees by their terms had not extinguished the Russian corporations, the English courts also found themselves still faced with the fact that the decrees, in actual effect, had destroyed 'the coporations in Russia by annulling shares, seizing assets, and terminating all business activity. The point was met in England as it was recently met by Chief Judge Cardozo. In dissenting from the lower court decision in the Mulhouse case Judge Atkin declared:
"We are quite familiar in our law with the position that a company may lose all its assets, may have no directors administering the affairs of the company, or have the powers of the directors transferred in the course of liquidation to an officer of the court, may have all its assets distributed amongst the shareholders, and yet remain an entity until a formal dissolution." 21 There is indeed no reference in the decrees now being considered, to the liquidation of the companies; their enterprises were simply taken as going concerns. It may be that in Russia the plaintiff company had no practical existence; that its property in Russia was taken from it, and its statutes could not have working effect; but I see no reason to find that as an entity it was dissolved and I find that it was not dissolved but still exists ,, 29 It is interesting to note that one English judge has expressed doubts as to the validity of the premise that a dissolution of a corporation by a foreign state is binding upon the forum-While not going so far as to dissent on this ground from the lower court decision in Bavque Intervationmle de Petrograd v. Goukassow, Judge Atkin made the following interesting remarks:
"We are considering whether the alleged actor exists, and in determining that issue, it appears to me that the Court must apply its own law, the lex fori. Whether the plaintiff in an English court is dead or alive would be determined on an issue of fact by English evidence and procedure; and it appears to me quite irrelevant to consider whether the Courts of the country where he was domiciled or where the cause of action arose, would hold him to be alive or dead." 30 But the judge goes on to say that on principle the plaintiff is dead, and principle must be followed. While there are only dicta attacking the prevailing Anglo-American doctrine on this issue, these dicta appear to be based upon sounder thought than the prevailing view itself, as applied to the question at hand. Without denying that Holdsworth's view as codified in the Restatement is applicable in the ordinary run of cases, it would involve no departure from the doctrine of stare decisis for the courts to hold that the public policy of the forum admits of a modification of the general principle in this sui generis situation.
In search of an additional reason to fortify its result in allowing the Russian corporation to recover, the court in the Mulhou. §e case sought to establish an estoppel against the Soviet government to deny that the decrees still permitted branches of the corporations abroad to do business. proaches the third of the theories suggested above, namely, that a corporation which has a de facto existence in the forum may maintain suit. It has, however, been left undeveloped by the English courts, the principle reliance upon the de facto theory having been in France.
French Decisions. The French courts more frequently than any others have had questions concerning Russian corporations before them. The quantity of cases is explained in part by the great number of Russian enterprises which had branches in France and in part by the presence there of many refugee directors and shareholders of Russian companies. But the value to us of the decisions is somewhat diminished by the fact that under French law the courts are not competent to take jurisdiction in all cases involving foreign corporations not authorized to do business in France.3 2 In many cases, consequently, the court has merely held itself incompetent to act, though under similar circumstances in England or the United States a court might have taken jurisdiction.
Prior to recognition of the Soviet government, which occurred in 1924, ss Supra note 4. 34 The Paris branch of a Russian bank was held liable on a draft drawn by a subsequently nationalized branch of the same bank in Russia. 'Hornstein v. Banque Russo-Asiatique, Trib. Comm. Seine, April 15, 1924 (1927 54 CLUNEr 1075; semble, Kharon v. Banque Russe pour le Commerce et l'Industrie, Trib. Civil Seine, May 20, 1921 May 20, (1923 50 CLuzNEr 533. In an action by directors of a Russian company to recover deposits from the defendant, the plaintiff was recognized as still an existing juristic person, but the defense that the directors were not qualified to represent the company was sustained. Banque Industrielle de Moscou v. Banque des Pays du Nord, Trib. Civil Seine May 21, 1924 (1927 54 CLUNEr 350. It was held that the business of the company might be conducted in Paris, and shareholders' meetings held at the new domicile were valid if a sufficient number of shareholders were notified. Vlasto v. Banque Russo-Asiatique, Trib. Comm. Seine, April 26, 1922 (1923 And where the Paris branch of a Russian bank had become "the center of its activities" and had "lost the character of a branch," 37 or where a private corporation had acquired a domicile de facto in France ss the same result has been obtained. The French doctrine has the disadvantage of preventing the collection of debts by the Russian companies which have not been successful in establishing their de facto character. This, in effect, makes a gift of the debt to the debtor, a result that seems even less justifiable than placing the funds in the hands of a minority of the former directors and shareholders of the company. The harshness of the doctrine has been somewhat mitigated by a certain leniency in finding the formation of a de facto corporation, as well as by the expedient suggested by one court, in rejecting the demand of directors, that a liquidator or a judicial administrator be appointed to hold the assets. 41 But the French courts have not regarded the act of dissolution, as distinguished from the confiscation of assets, as contrary to the public policy of the forum. In deciding otherwise the New York Court of Appeals in the Mejdunarodny case would appear to have achieved a more desirable result. For the purpose of collecting debts abroad it would certainly seem feasible to hold that the company still existed, and this result can be reached whether recognition has" or has not been accorded to the nationalizing government.
German Decisions. There have been very few decisions in Germany with reference to claims to the assets of nationalized Russian corporations. But one case was so hotly contested before the Kammergericht that German jurisprudence upon the question has been considerably clarified. In Ginsberg v. Deutsche Bank, 42 creditors of a Russian corporation sought recovery of a debt by attaching the deposit of the Russian company in the Deutsche Bank. In defense it was urged that, since the company had been dissolved as a legal entity in Russia, there was no longer any debtor and consequently no debt. On appeal, the Kammergericht reversed the holding of the lower court, and granted the creditor an attachment. In rendering its decision the court declared:
"The decree must be regarded as a political declaration announcing a program for the future, not as a law having immedi-41 Nord de Moscou v. Phenix Espagnol, supra note 39; approved by Picard and Tager (1929) 56 CLUNEr 131, 133: "In fact, since the company may have assets abroad, which are not reached by the decrees of nationalization in so far as they expropriate without compensation, it survives until dissolution for two reasons. First, as a de facto company . . .. In the second place, if the company is not continuing as a de facto company, it must be recognized as existing at least for purposes of liquidation. This is a rule of our law which the tribunals have not hesitated to apply to nationalized Russian companies." ate effect, and referring to a future decree for the annihilation of the banks. But no such decree was ever executed." 43 The decision was severely criticized by Dr. Wohl," who took the position that the Russian banks were dissolved despite the fact that no decree of nationalization mentions the dissolution of joint stock companies. He contends that the decrees which radically transformed the whole economic order in the direction of pure state ownership did not halt "directly in the face of the fictitious-according to the prevailing Russian theory-juristic personality of the joint stock companies."
On a rehearing the Kammergericht reversed its former view, giving judgment against the plaintiff creditor of the Russian bank. The decrees, it declared, destroyed the legal entity of the Russian bank and so left nothing which the plaintiff could sue. The question of the continuation of the corporate entity was discussed by the court as follows: "In the previous suit this question was answered by the statement that it could not be established with certainty whether a legal nationalization of the Russian banks had taken place with the effect that the said banks had thereby lost their legal personality. However, this opinion can no longer be upheld today. Professor Schondorf's consultation on this subject shows that the decree of 14th December 1917, which was published on 17th December 1917, must be construed not only as a political declaration but as an act of nationalization. The nationalization involved not only a confiscation of the property of the, banks, but also the loss of their legal personality, since the former private banks have now been transformed into Departments of the Peoples (State) Bank; their organization was completely destroyed. This destruction must also be held valid for the territory of the German Reich. The bank cannot exist in Germany when it no longer exists in Russia. Nothing different can be understood under Article 30 of EGBGB." ' Thus the German courts, in denying that the corporation has continued as a legal entity capable of suing in the German courts, have swung to a position opposed in principle to that of the recent English and American decisions.
Swiss Decisions. As the German, so the Swiss courts have considered but few cases bearing upon the nationalized Russian corporations. In an early decision 40 it was held that the Mejdun- Thus. the highest tribunal in Switzerland denied any legal personality to the plaintiff corporation and, on rehearing, 4 8 affirmed its decision.
A recently reported decision of the Supreme Court of Sweden, ' 9 allowing recovery by a Russian bank of a deposit in Sweden, would imply that this court has aligned itself with the AngloAmerican view despite the fact that Sweden has recognized the Soviet government.
It will be noted in summary that there is a split between the Anglo-American decisions on the one hand and the French, German and Swiss on the other as to the legal theory applicable to the situation presented by the nationalized Russian companies. The disagreement does not follow from recognition or non-recognition of the Soviet government; that some continental courts follow a somewhat stricter view of the applicability of Soviet law in these cases than do the Anglo-American courts is perhaps rather attributable to differences in legal system. But the actual results of the decisions with respect to the disposition of the assets do not appear to be as varied as are the theories concerning the right of the corporations to sue. For, as will be seen below, the effect granted to the Soviet decrees in jurisdic- tions which acknowledge the dissolution of Russian corporations is strictly limited, so that former owners will not be denied recovery of their property even where the corporation is deemed to have been effectually dissolved.
RIGHTS OF DIRECTORS AND SHAREHOLDERS
The revolutionary upheaval that occurred in Russia resulted in the complete disorganization of the normal life of Russian corporations. Directors and shareholders were forced to suspend their corporate activities. Corporate records were lost or destroyed, share certificates were confiscated. In exile, surviving directors and shareholders have met and attempted to reorganize themselves for the purpose of continuing to do businss, or to recover the assets of the corporations in which they are interested. Under these strained and unusual conditions, representatives of the corporation come into court with no pretence at strict compliance with all the requirements of their corporate charter, by-laws, and the laws under which the corporation was organized. Meetings of directors and shareholders are held, if at all, away from the principal office; directors are frequently holding over beyond their appointed term; shareholders have difficulty in producing strict proof of their interest in the company; agents purport to act on the basis of powers granted by boards of directors the members of which may have died or disappeared long since.
Aside from the question as to the continued existence of a corporate personality, then, there arises the difficult and more practical task of determining when the officers or other interested parties who present themselves before the court have made a sufficient showing of authority to be permitted to represent the corporation in litigation.
Directors. The effect of non-compliance by the directors with the provisions of the charter as to the place of meeting, terms of office and similar provisions was brought out in the Stodda.rd case where recovery by the directors was denied. In a later case, however, another New York court appears to have taken a more liberal view. In permitting directors to organize an American company as the successors of the Russian company the Appellate Division declared:
"Under the circumstances in the case at bar, while the general powers of the directors of the Rossia company in Paris may be open to question, yet it will be assumed that their powers continue at least to the extent of preserving the assets of the cor-poration and holding the same for the benefit of the corporation and of its creditors." 60 On appeal to the Court of Appeals the decision was affirmed, the court referring to the powers of the directors as follows:
"When old institutions have fallen and none which we will recognize have succeeded, how shall we deal with foreign owners of property within our jurisdiction? We cast aside rigid rules made to control other conditions. We insist upon honest conduct, but when the morality of the proceedings satisfies us as a court of equity, we will not obstruct the conservation of property
It [the corporation] was half dead and half alive. We make no effort to define the authority of its directors as such. We do hold that these proscribed individuals fleeing from the fury of the revolution retained the power to conserve property in this country as far as the courts of New York can protect
In the Mejdunarodny case the objections that the three surviving directors had never been re-elected to office after the expiration of their term and that the only meetings had been held at Paris rather than Petrograd, as required by the charter, were overruiled. Chief Judge Cardozo treated the question of the authority of these directors to act for the company as follows:
"The directors who made the deposit in the name of the corporation or continued it in that name now ask to get it back. Either it must be paid to the depositor, acting by them, or it must be kept here indefinitely. Either they must control the custody, or for the present and the indefinite future it is not controllable by any one. The defendant expresses the fear that the money may be misapplied if the custody is changed. The fear has its basis in nothing more than mere suspicion. The directors, men of honor presumably, will be charged with the duties of trustees, and will be subject to prosecution, civil or criminal, if those duties are ignored. The defendant is not required to follow the money into their hands and see how they apply it. Its duty is to pay." 52 This decision, in agreement with the view of the lower court in the Stoddard case, 5 3 seems to have overcome former fears of Dep't 1928) , where the directors were refused recovery on the ground that their terms of office had expired. This decision was later reversed on the ground that directors may legally appear before the court and suggest suitable means for the dis-the court, expressed in the reversal of the Stoddard case, that to allow the directors recovery would be virtually permitting them to use the property for any purpose they saw fit. As a result of these cases, it may be said that at present in America surviving directors will be regarded by the courts as entitled to act, for the preservation of assets of the corporation, as trustees for the shareholders; and that non-compliance by reason of vis major with many of the technical charter requirements will not be fatal to their case.
The English cases have likewise run into the problem of passing upon the authority adhering in the directors of nationalized companies. While most of the suits in behalf of Russian companies have been brought by agents of the company and local managers, one case has arisen in which the problem of the rights of the directors was presented squarely before the court. In Worodn v. Huth -four fugitive directors out of an original board of seven were allowed to recover a debt owed to the Russian company as "de facto" directors. Although the rights of directors have been questioned in several cases where the issue has not arisen directly, 55 the conclusion to be drawn from the English cases is that where directors appear in sufficient number, even though they have not complied strictly with the provisions of the corporate charter with respect to meetings and elections, the courts will construe their power to act almost as liberally as will the American courts.
Prior to recognition of the Soviet government by France the reconstitution of Russian companies in that country by transplantation of the board of directors-o and the continuation of business in complete disregard of the Soviet decrees was permitted. Thus a draft signed by the directors of a bank in Russia after the nationalization decrees was held to be enforceable against the branch of the bank in Paris. 5 ' The courts also admitted the right of directors to replace members of the board by co-option if that process was performed by the proper parties under Russian law. 58 Following recognition, one of the obvious signs of the exis- 2 The suggestion has been made that the theory upon which the directors hold over in France is the presumption that their powers are tacitly renewed by the shareholders. In situations where such a theory obviously becomes untenable an alternative is advanced; it is argued that, provided the shareholders have not revoked their authority, the directors have the power to conserve the corporate assets so long as no court decides to the contrary.
3
Although in an early case 64 the rights of the directors were sustained by a Swiss court even though their term of office had expired, since the Hausner case,"' which found that Russian corporations had been dissolved both in Russia and abroad, the directors have no standing before the courts of that country. In Germany the powers of the directors were not discussed in the Ginsberg case -since the directors were not parties to'the suit, but in holding that the Russian corporation had been dissolved by the Soviet decrees the implication was clear that the directors in Germany also have no standing in court.
Thus where the corporation is found to have been dissolved by the Soviet government, the directors have no standing. But where the corporation has not been held dissolved, it becomes a question of judgment on the part of the court, applying broad rules of equity rather than enforcing the technical requirements of the charters of the corporations, to determine whether the directors should be allowed to recover the assets in question in the name of the corporation. The Mejduwarodny case sets out the problem as follows: will the directors, such as they are, be allowed to recover, or are the funds to remain for an indefinite time without a claimant? The harshness of the latter alternative seems somewhat mitigated, however, by those courts which, [Vol. 89 while not permitting the directors to recover, suggest some form of guardianship of the assets for the benefit of the shareholders and creditors.
Shareholders. Since the American courts have never contemplated that the Soviet government should be allowed to take possession of the assets of Russian corporations in the United States, the disposition of these assets resolves itself into the question whether the directors should be given them to hold on behalf of the corporation, or whether they should be allowed to remain where they are, in the hands of debtors, on deposit in banks, or in the possession of Insurance Commissioners, to be held there for the benefit of the shareholders and creditors.
The latter view has prevailed in a few cases. Thus in the Stoddard case, the court, in refusing to allow a recovery by the directors, declared:
"Though this property in form belongs to the corporation, in fact, if it has not been confiscated, the policy holders, creditors, and shareholders are eventually entitled to it. Certainly it does not belong to the directors to do with as they will." G "
The rights of the shareholders here appear to be set up as against those of the directors acting in behalf of the corporation. That the court has not taken such an approach very seriously, however, is proved by the decision in the First Russian Inurance Co. case, 8 where recovery of corporate property in the hands of the Superintendent of Insurance was allowed by the directors of a Russian company despite the decision in the Stoddard case. The ground of the decision was that no danger existed of double liability to the debtor in a foreign jurisdiction, as presumably the Superintendent of Insurance had no funds abroad which 't 1925) , where recovery to an agent of the corporation was refused as it was felt "no protection -whatsoever is given to the other stockholders' rights; and plaintiff, a minority stockholder, is, by the judgment, made a custodian or practical receiver of the corporate property, without any security to insure a proper liquidation of the company's assets for the benefit of those clearly entitled thereto.' In affirming this decision the court declared: "As a stockholder suing in a representative capacity in the right of the corporation he has not made out a cause of action, since no waste of corporate assets is threatened. " 240 N. Y. 605, 606, 148 N. E. 724 (1925) . A recent decision of the Appellate Division, In re Beha (First Department, May 29, 1930), denied recovery of the surplus funds of Russian insurance companies in the hands of the State Department of Insurance to the exiled directors of the companies. The right of the shareholders to these funds was indirectly recognized, but distribution was to be suspended until the funds could be -transmitted to a liquidator of the corporation at its domicile abroad. could be reached by the Soviet government. In the Mejdunarodny case the court also rejects the position of the Stoddard case and allows recovery of the debt by the directors to be held in trust for the shareholders. Thus it would seem that for purposes of recovering assets in this country, the shareholders are considered to be properly represented by the directors.
The only English case discussing the rights of the shareholders at any length is the Woronin case which allowed recovery by directors of assets of the company in England. Here the shareholders presented deposit receipts for some of the shares accounted for. They had met in England following notice published in the English press, the notice also having been sent to Russia although no evidence of its publication was presented. The court declared: "I think the shareholders who have disengaged themselves from the Russian jurisdiction are entitled to say that they are still shareholders of an existing company and are entitled to the benefit of any rights attaching to that status outside Soviet dominion." 69
In companies which are recognized under the de facto theory in France the shareholders apparently continue to enjoy the ordinary privileges accorded them by the charter. In one case where the shareholders sought to compel the directors to call a shareholders' meeting, the court, after examining the charter with care, ruled that it would enforce the shareholders' rights only as they were there expressed° It would seem that the shareholders are allowed to participate in the distribution of the assets of corporations that have been ordered to dissolve although no cases bearing directly upon the question have been found; certainly ordinary creditors of the companies have been given protection.
1
In Germany and Switzerland where the corporation is deemed to have been dissolved, the courts nevertheless seem to recognize the existence of a right in the shareholders to share in the distribution of the assets within the forum. Thus in the Ginsberg case the court, after denying that the Soviet government had become entitled to the assets, appeared to suggest the alternative that they belonged to the shareholders. 72 "No definite assertions have been made by the parties in regard to the question in whom the property of the bank would be vested, whether in shareholders of the corporation or in other legal representatives, on dis-courts have also given indications that they consider the creditors and shareholders entitled to the property. 73 It thus appears that the real parties in interest, the creditors and the shareholders, will be protected. Where the directors are allowed to recover, on the assumption that the corporation is a continuing entity, it is on the understanding that they hold the funds for the creditors and shareholders. Where the directors are refused recovery there is a strong indication that the shareholders might be more successful. By very different routes the courts of countries that have or have not recognized the Soviet government or the decrees of the Soviet government, in the final analysis, arrive at much the same conclusion as to who is entitled to the funds. The conclusion here reached is strengthened by an examinatidn of the closely related problem of the rights which the Soviet government has been able to establish to the foreign assets of the nationalized corporations.
RIGHTS OF THE SOVIET GOVERNMENT
The rights of 'the Soviet government to the assets of nationalized Russian companies in this country have not been passed upon directly by the American courts since, in the absence of recognition, it has been denied the capacity to sue. 7 ' In some of the American cases, however, the question whether the Soviet government can recover such assets in countries where it is accorded recognition has played a significant part. For the fear has been frequently expressed that a debtor who is compelled to pay a debt to the representatives of a Russian corporation in the United States may be subjected to double liability if he possesses assets in a country which has recognized the Soviet government and given full extraterritorial effect to its confiscatory decrees. Thus in the Stodd-ard case Judge Lehman expressed this idea as follows: solution under the Russian law which was in force until December 14, 1917." Ginsberg v. Deutsche Bank, supra note 42.
7 In Banque Internationale de Commerce de Petrograd v. Autorite de surveillance des tutelles de Geneve, Trib. Fed., November 26, 1925 (unpublished, but discussed in Tiefenau, op. cit . supra note 7, at 161) the Federal Tribunal declared that it; could not be doubted that the shareholders were interested in the disposition of the assets of the Geneva branch of the Banque Internationale and further made the statement that the managing director of the branch could be held responsible by the shareholders or the creditors of the bank. Furthermore the Conseul d'Etat of Geneva in a letter of February 20, 1925, made the statement that the assets of the branch belonged either to the Peoples Bank (Soviet) or the shareholders.
bid. The former alternative was excluded in the Wilbusehewitsch dcaision, inf a note 96, leaving only the latter as a possibility.
74 Suprm note 5.
"May we regard as similarly remote the possibility of such a second recovery in the courts of a foreign nation? . . We recognize one source of law; most of the nations of Europe look to another sovereign as its source . . .Our inability to protect by our judgment this defendant against a second recovery upon the same cause of action presents a strong consideration against assuming jurisdiction in this action." -5
The extent to which these fears have proved to be well founded therefore becomes an important consideration.
Title to property by virtue of confiscatory decrees of a foreign state has been recognized by the courts in a limited category of cases. Where a former owner of property confiscated in a foreign country identifies such property in the forum in the hands of someone holding it as an agent or purchaser from the confiscating government and sues for its repossession on the grounds of a tortious taking in the foreign country, it has been held by American,70 English," German 78 and Italian 19 courts that the claims of the former owners are invalid in all cases where the foreign government has been recognized. April 25, 1925 April 25, (1925 1 OSTRECHT 178 (former owner could not recover property confiscated in Russia when it was imported into Italy).
8 0 There is some dispute as to what should happen to property confiscated and brought into a country which has not recognized the confiscating government. The lower court decision in Luther v. Sagor, supra note 77, allowed the former owner to recover, the case being reversed following recognition. Similarly, recovery by the former owners was allowed in Bouniatian v. Soc. Optorg, Trib. Civil Seine, December 12, 1923 (1924 
1930) NA TIONALIZED RUSSIAN CORPORATIONS
At first. thought, in view of the rule that political recognition "is retroactive in effect and validates all the actions and conduct of the Government so recognized from the commencement of its existence," "I it would appear that recognition is the sole and conclusive factor in determining whether effect to decrees, whatever their nature, is to be given in a foreign country. This was the implication of the Stoddrd case and it has been supported by some commentators. Thus Air. Fraenkel writing in 1925 views recognition as of itself giving some interest to the recognized government in the foreign property of nationalized companies:
"There is grave danger, however, that as a result of such suits property of nationalized corporations may come into the hands of irresponsible persons, to the detriment, not only of the Soviet Government, but also of creditors and stockholders not before the court. Recognition of Soviet Russia in the near future will further complicate such cases because of the retroactive effect which will be given to such recognition." 82 But this is going much further than the holdings of the cases warrant. The decisions cited above refer to property actually seized in the foreign state; 83 the plaintiffs are former owners, who are trying to upset the title of the defendants claiming under the foreign government. In such a situation the courts have held as legally valid the acts occurring abroad. In other words, here they will not go behind the legality of the foreign transaction, But if the property in question has not been actually seized by the foreign state because it has been located at all times since the confiscatory legislation outside of that state, it is quite a different matter. The plaintiff is the confiscating government or someone claiming under it; the courts of the state of availed of by sovereign powers as between themselves. Nor can the principle be confined to lawful or recognized governments or to cases where redress can manifestly be had through public channels." 168 U. S. at 252, 18 Sup. Ct. at 84; cf. decision below, 65 Fed. 577 (C. C. A. 2d, 1895) . It is pertiment to note, however, that the Venezuelan government had been recognized by the United States at the time the court rendered the decision, even though it had not when the acts complained of by the plaintiff had occurred. the forum are requested to give effect to the decrees of the foreign state by allowing the plaintiffs to seize the property located in the forum. They are in fact asked to enforce the decrees in the forum against property under the protection of the courts of the forum. In this situation the courts have examined the decrees in question, and, if they are contrary to the public policy of the forum, they will not be enforced regardless of whether recognition has or has not been accorded the foreign state. The basis for this refusal is the exception in the conflict of laws of "public order" or "public policy," 8-which Dicey has stated in its broadest terms as follows:
"English Courts will not enforce a right otherwise duly acquired under the law of a foreign country . .
where the enforcement of such right is inconsistent with the policy of English law, or with the moral rules upheld by English law, or with the maintenance of English political and judicial institutions." 85
An American court has defined this rule as follows:
"The well known exception . . that the laws, which are to be admitted in the tribunals of a country where they are not made, are not to be injurious to the state, or the citizens of the state, where they are so received . . ." 86 The exception of public order has been invoked in a wide variety of situations,87 and particularly frequently in opposition to claims based upon confiscatory legislation. The most famous cases prior to the flood of litigation involving Russian corporations were those arising out of the confiscation of the property and the dissolution of the order of the Carthusian monks by the French government in 1901.
The religious order of the Carthusians was profitably engaged 87 The Duke of Brunswick, overthrown by a revolution, fled to France with an amount of personal property. A decree was issued by his successor to the throne declaring him a spendthrift and naming a guardian over all his property. The French court refused to give effect to the decreel in France on the grounds that "its form, the authority from which it proceeds, the person to whom it applies, the circumstances in which it was issued, the reasons for its issuance, indicate its essentially political character. "It is not necessary in order to support this view to invoke the odious character of the Law of 1901 . . . It is sufficient to recall that political acts have validity only within the country where they are accomplished and their recognition in foreign countries is opposed, in the absence of special circumstances, to the principle of sovereignty of that state . . . Admitting even that the French Law of 1901 had certain effects in private law, it nevertheless remains true that they would not be recognized in a state whose public law does not permit the confiscation of the property of individuals." F,
The House of Lords 69 took the same view as the Tribunal Federal of Switzerland but based its refusal to give title to the trade mark in England to the French liquidator and those claiming under him upon the ground that the decree in question had no extraterritorial effect because there had been no intent that it should be so regarded.'°S o, in states which have recognized the Soviet government the exception of public order has been employed to prevent the seizure of the property of Russian nationals and corporations located in the forum by the Soviet government claiming title under the confiscatory decrees. The most important case to test the title of the Soviet government to such property, arose out of the liquidation in France of the Ropit Company, a Russian navigation company."
The suit was brought by the Soviet Ambassador against the provisional administrator of the Ropit Company, who had, previ- The Law of 1901 is characterized as a "political law, having no effect abroad . . . it is not to be doubted that this law is impressed with an odious nature which is found in confiscatory laws. It must produce no effect abroad."
89 Lecouturier v. Rey, [1910] A. C. 262. 9 A German court allowed the liquidator to recover on the theory that in Germany a foreigner can only register the trade mark he has in his own country. It is the property in his country that is protected by the German trade mark. Lacouturier v. Rey, Trib. Civ. Hamburg, February 23, 1906 (1907 ous to the recognition of the Soviet government, been appointed by a French Court at the request of shareholders, refugee directors and other interested parties to administer the assets of the company. The Ambassador demanded that the property of the Ropit Company situated in France be turned over to him on the grounds that the decree of January 26, 1918, nationalizing all the property of the Ropit Company, must, in view of the recognition accorded the Soviet government by the French government, be valid in the eyes of the French court. The lower court denied the plaintiff recovery for the reason that the decree of nationalization, whose application in France was in question, gave no compensation to former owners of the property and was therefore confiscatory in character. The enforcement of such a decree in France, it was felt by the court, would be contrary to French public policy. It was pointed out, moreover, that the Soviet government had itself, by an official circular of the Commissariat of Foreign Affairs, stated that "the legislation of each country, with regard to property rights, is applicable only within the territorial limits of that country. " The Soviet government thereupon countermanded its circular and took an appeal. The appeal, however, was rejected by the Court d'Aix which declared: "It is inadmissible that the French state in recognizing the Soviet Government de jure is ipso facto precluded from refusing to apply any of the provisions of [Russian] law which seem to it contrary to its own conception of national public order." 92
The case was appealed again by the Soviet government to the Court of Cassation, the court of last resort. In denying the appeal, this court reviewed the points raised in the lower courts and entered in greater detail into considerations of public policy:
"Whereas in principle the courts of one state, when they have to pass upon a legal question which has its roots in foreign legislation, must apply foreign law, this rule is obligatory only where the application of foreign law or the recognition of rights acquired under foreign law do not conflict with the principles or the application of domestic laws essential to the maintenance of public order. . . . Whereas the Soviet decree of January 26, 1918 nationalized the Russian mercantile fleet without just compensation being granted to the dispossessed proprietors, this decree thereby instituted a mode of seizing property which French courts cannot recognize. "Nor will we assume that the State Department will ever enter into such relations with the Soviet Government as might compel our courts to enforce such a claim."
Thus either by treaty in granting recognition, if indeed recognition is ever granted to the Soviet government, or by the proper application of the exception of public order, such as is suggested above, the danger of double liability in the forum may be successfully avoided.
Conclusion.
From this brief survey of the decisions, it would appear that the problem of the effect to be granted Soviet legislation has been solved by the courts in a variety of ways. Any criticism of the theories employed must take into consideration the peculiar nature of the issues. The problem is really, though it may not be admitted, to give the least possible extraterritorial effect to Soviet legislation which is contrary to the public policy of the forum. It is agreed that the Soviet government is not entitled to recover the assets of the nationalized Russian corporations abroad. Why does it not follow that where the debt is admitted the plaintiff corporations must be allowed to recover? Certainly no court can honestly decry the demoralizing effects of Soviet legislation on the one hand and sanction an equally unjustified confiscation of the corporate property within the forum by its debtors on the other. Yet this is, in effect, the result that flows from denying to the corporation the right to sue. Anglo-American courts have in most cases avoided such a result. The English expedient of denying that the decrees by their terms dissolved the corporations is somewhat unsatisfactory since it leaves the door open to legislation that would, by its terms, have such legal effect, a situation which would require the courts, if they were to deny it effect, to fall back on some other theory. The American doctrine, as enunciated by Chief Judge Cardozo, really goes deeper into the roots of the question. If it is contrary to the public policy of the forum to aid in carrying out a wholesale dissolution and confiscation of assets of corporations outside of Russia, the courts should extend the exception of public order to refuse effect to such decrees both in respect to dissolution and confiscation, whether the state promulgating them has or has
